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APPELLANTREPLY BRIEF 

Appellee's stateaent of the Issues before this Court 
begs the questions raised by appellant and In so doing Ignores 
the points raised by appellant. 

I 

The first Issue la defined by appellee as: 

"Does an erroneous sentence estlaate by defense 
counsel entitle appellant to habeas corpus re- 
lleft" 

It Is conceded by appellant that the ansuer to that question 
Is "No". But this Is not the Issue In the ease at bar. Appel 
lent asserts that misrepresentation by counsel resulting In a 
guilty plea requires that that plea be set' aside because It 
does not reflect a voluntary, knowing and understanding act. 

The case nas submitted to the District Court below 
(Judge Duffy) on the record of the State coram nobis hearing. 
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That record Included uncontradicted testimony of the 
iMuyay acting foT petitioner. He said that the defendants 
assuBsd from his advice that they were assured of the six 
month maximum sentence prior to their plea of guilty -- and 
further uhen they found out, prior to sentence, that the as¬ 
surance mas a misrepresentation, they vented their pleas with¬ 
drawn (See Appellant's Br. pp. 9, 10). 

Justice Carney, the State Judge, In his findings and 
deelsl'Xi after the State coram nobis hearing, erroneously ruled 
that there would be no basis In law for setting aside the plea, 
even If entered because Induced by 'Snlsrepresentatlon" (See 
Appellant's Br. p. 10). Judge IXiffy below Ignored this finding 
and attempted to distinguish Mosher v. La Vallee. 491 F.2d 
1346 (2 Clr. 1974) cert. den. 416 U.S. 906, and United States 
rel Oliver v. Vincent. 498 F.2d 340 (2 Clr. 1974) by stating: 

"In both Mosher and Ollvy courts relied ^on 
misrepresentations by defense counsel, believed 
by the defendants, that a promise of leniency 
ha ^en made, as the basis for finding that 
th« guilty plea had been Involuntarily entered. 

(A-1?) 

In fact, the State court found misrepresentation, but did not 
consider the misrepresentation of counsel sufficient to Invali¬ 
date the plea (A-7). Judge Duffy made the same error as Justice 
Carney requiring reversal by this Court on this appeal. 

II 

The second Issue framed by appellee does not contain 
within Its four comers the claimed Inadequacy of counsel based 
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on that counsel'll edndtted misvsiderstendlng end mlseppllcetion 
of the lew concerning the bests for e withdreiMl of e plee of 
guilty. The defense lewyer felled to edvise the court thet 
the reeson for the motion to withdrew the plee before sentence 
wes the defendent's being told for the first time thet there 
nee no promise of e six^month sentence. 

Horeover this situetlon wes compounded by the defendent- 
petitioner being dented his right to ellocutlon et the time of 
sentence •• e right grented to him under New York lew. Peti* 
tioner steted thet he tried to speek both et the time of sen¬ 
tence (end et the time of plee), but thet e court officer put 
his hend over his mouth (see Appellee's Br. p. 16). 

Appellee urges the result es proof thet petitioner 
hed the effective essistence of counsel. The result ima e 
plee of guilty to e reduced cherge of e multicount indictxoent. 

If this be the only test, there seems little purpose to the 
lin(^ of lew outlined in Mschibrode v. United Stetei. 368 U.S. 

487 (1962) concerning ftie definition of the entry of e 
voluntery plee. Nor, seys eppellee, must this Court concern 
itself with the edditionel issue of conflict of interest or 
other consideretions of like kind since the petitioner hed the 
edventege of bergeining for e diminution of cherge s. Cf,. 

United Ste tes ex rel W^ielli v. Iticskij 383 P.2d 129 (2 Clr. 
1967). 

There is no dispute in the record. Defense counsel 
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misled petitioner end then felled to advise the trial court 
of the true situation. As a result petitioner's motion to 
irlthdraw his plea eas denied. 

COHCLUSIOH 

Under these circumstances petitioner's plea i«s 
not voluntary and the Court should reverse the court below. 

Respectfully submitted. 


Rovember 5, 1975 


ELEANOR JACKSON FIEL 
Attorney for Petitioner- 
Appellant 
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